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What are the types of solar projects?

1. Rooftop installations

2. Solar carports

3. Ground mounted systems

4. Energy storage projects 



Where are they located?

1. Local projects - Energy is used on site to directly 
offset utility consumption:

A. Rooftop installation and solar carports on site 
at an agency facility.

B. Ground mounted projects adjacent to an 
agency facility or well site.



Where are they located?

2. Remote projects - RES-BCT Tariff

These are projects that are located on land owned by an 
agency which is remote from the facilities where the energy 
is needed.  The RES-BCT Tariff (Renewable Energy Self-
Generation Bill Credit Transfer) allows the Agency to feed 
energy to the utility which is then credited against energy 
used by the Agency.  There are special rules and limitations 
on RES-BCT in terms of the size of the project, as well as 
an aggregate limit on the amount of energy subject to the 
tariff by each utility.



Where are they located?

2. Remote projects - RES-BCT Tariff

Availability of RES-BCT Projects;

40MW out of 105 MW still available in PG&E territory 
55 MW out of 90 MV still available in SCE territory
13 MW out of 20 MW still available in SDG&E territory



What are the utility requirements?

1. All projects require an interconnection agreement 
with the local utility.  The interconnection 
agreement will govern the technical aspects of 
how the project connects with the utility’s power 
distribution grid and what equipment is necessary.  



What are the utility requirements?

2. The type of project will govern what tariff the 
project is subject to.  

A. A project that is local where the entire output 
of the system will be used on site either 
directly to offset demand or with excess 
energy being stored locally will not be 
substantially impacted by the utility tariffs 
except for potential demand charges.



What are the utility requirements?

2. The type of project will govern what tariff the 
project is subject to.  

B. A project that will generate excess energy that 
will go into the grid and provide a credit or 
offset to the agency will be subject to a net 
energy metering tariff, the current version of 
which is NEM 2.0.   NEM 2.0 covers the rates 
and charges that will apply to energy that is 
fed into the grid.



What are the utility requirements?

2. The type of project will govern what tariff the 
project is subject to.  

C. A remote project that relies on RES-BCT will 
be subject to the RES-BCT tariff, which 
specifies the amount of credit that an agency 
receives to offset the cost of its energy use at 
specific meters that have been designated by 
the agency.



What are the utility requirements?

2. The type of project will govern what tariff the 
project is subject to.  

D. Time of use rules.  The time of use rules 
specify which rates apply during a particular 
period of the day and when demand rates are 
in effect.  Recent changes to the hours when 
peak demand charges are in effect will 
significantly impact the credit received from 
solar energy generation depending on when 
the system generates the most energy.



Who owns and finances solar projects?

1. Owned and financed by the agency

A project that is owned by the agency will be 
similar to other public works projects, but with 
some important distinctions. 

It will typically start with an RFP to interested 
solar developers, but can be the result of an 
unsolicited proposal from a developer.



Who owns and finances solar projects?

1. Owned and financed by the agency

Typical Project Contracts

i. Engineering Procurement and Construction 
Agreement (often referred to as an EPC)

ii. Operations and Management Agreement (often 
referred to an O&M Contract)

iii. Output Guarantee Agreement (often referred to as a 
PEGU)



Who owns and finances solar projects?

1. Owned and financed by the agency

How is the project financed?

i. Bond proceeds

ii. Capital reserves



Who owns and finances solar projects?

1. Owned and financed by the agency

Pros: Agency gets full benefit of energy savings over 
the life of the project and has full control over 
operation and when to retire the project.  
Agency keeps all environmental attributes for 
the project such as credits for reducing 
greenhouse gas emissions.

Cons: Agency must provide financing and/or debt 
service.  Agency must operate or contract a 
third party to operate the facility.



Who owns and finances solar projects?

2. P3 – Private Ownership and Financing

A P3 project will typically start with an RFP to 
interested solar developers, but can be the 
result of an unsolicited proposal from a 
developer.



Who owns and finances solar projects?

2. P3 – Private Ownership and Financing

Typical Project Contracts

i. Power Purchase Agreement (often referred to as a 
PPA)

- Covers the terms of the construction and 
operation of the system

- Sets the price at which the agency will purchase 
power over a term of 25 to 34 years

- Provides for purchase options for the agency



Who owns and finances solar projects?

2. P3 – Private Ownership and Financing

Typical Project Contracts

ii. Site License or Lease Agreement

- Gives the private entity the right to locate and 
maintain the system on agency property.



Who owns and finances solar projects?

2. P3 – Private Ownership and Financing

Typical Project Contracts

iii. Investor protections – Gives rights to third party 
lenders or investors to take over the project upon a 
default.  There is often a sale of the project once the 
tax credits or benefits have been exhausted.



Who owns and finances solar projects?

2. P3 – Private Ownership and Financing

How is the project financed?

Financed with private lending or investment that takes 
advantage of federal and state renewable energy tax 
credits and credits for greenhouse gas emissions.  The 
tax and environmental credits help to offset the cost of 
the project and allow the developer to provide a more 
competitive price for energy over the life of the PPA.



Who owns and finances solar projects?

2. P3 – Private Ownership and Financing

Pros: Agency has no up-front costs for building the 
project and the cost of operation and 
maintenance is built into the rate structure.

Cons: The cost of energy will be higher in a PPA to 
take into account the cost of financing and profit 
margins for the private entity.  The agency is 
locked into the PPA for the full term, usually 25-
34 years and therefore cannot respond to 
changes in the marketplace.



What are the critical contractual considerations for 
each structure?

1. EPC Contracts

A. Very similar to design-build contracts that are used for 
public projects and will include all of the typical 
provisions related to the construction of a public 
improvement, including specifications, construction 
schedule, payment milestones, delay damages, 
termination rights, performance bonds, prevailing 
wages, etc.

B. Liquidated damages are often a major issue and will be 
tied to the loss of energy cost savings if the project is 
delayed.



What are the critical contractual considerations for 
each structure?

2. O&M Agreements

A. Cost to maintain the system over time.

B. Types of issues that are covered as regular 
maintenance.

C. Responsibility for warranty claims and work.



What are the critical contractual considerations for 
each structure?

2. O&M Agreements

A. Cost to maintain the system over time.

B. Types of issues that are covered as regular 
maintenance.

C. Responsibility for warranty claims and work.



What are the critical contractual considerations for 
each structure?

3. PEGU Agreements

A. Performance guarantee for the solar energy system.  

B. Key terms will be the percentage of the system output 
that is guaranteed and the potential factors that will 
impact performance, such as weather conditions and 
the loss of efficiency in the solar panels over time.

C. Another key issue is the measurement period and how 
often a payment must be made if the system is not 
performing.



What are the critical contractual considerations for 
each structure?

4. Power Purchase Agreements

A. Energy pricing and term

B. Purchase options

C. Production guarantee

D. Early termination fees

E. Assignment and foreclosure



What are the critical contractual considerations for 
each structure?

5. Site Licenses and Leases

A. Right of entry for construction and maintenance

B. Insurance and indemnity

C. Responsibility for taxes



What are the special considerations for a public 
agency?

1. CEQA review

A. This is often carried out at the RFP stage if the type of 
project is known.

B. Generally the CEQA analysis must be completed when 
the project agreement is approved.

C. A project agreement can be approved prior to CEQA if 
there are timing issues or significant contingencies, but 
then the agreement must be subject to subsequent 
CEQA approval and this is not the recommended 
option. 



What are the special considerations for a public 
agency?

2. RFP Process

A. Important to identify the size of the project to match 
energy needs and the location.

B. If a particular structure is preferred, then the RFP will 
often include a template agreement, particularly for an 
EPC contract.

C. If there are pricing constraints or expectations, these 
should be spelled out in detail.



What are the special considerations for a public 
agency?

3. Government Code Section 4217

A. Alternative procurement process for renewable energy 
generation and energy efficiency projects (i.e., “energy 
services projects”) under Gov. Code, § 4217.10 et seq. 

B. Energy services projects meeting certain statutory 
requirements are not required to be procured through 
formal competitive bidding.

C. Can use RFP process or sole source as alternatives to 
traditional bidding.

D. Contractors on energy services projects usually referred 
to as ESCOs.



What are the special considerations for a public 
agency?

3. Government Code Section 4217

Required findings by governing body:

A. The anticipated cost of the energy services project must 
be less than the anticipated net energy savings to the 
public agency resulting from the project.

B. If there is a facility ground lease associated with the 
project, the fair rental value of the ground lease to the 
ESCO is offset by the anticipated monetized benefits 
provided by the energy services project.



What are the special considerations for a public 
agency?

3. Government Code Section 4217

Procedure and timing for making findings:

A. Generally made by resolution at the same meeting 
where the project agreement is approved.

B. Must be done at a regularly scheduled public hearing, 
public notice of which is given at least two weeks in 
advance. 



What are the special considerations for a public 
agency?

4. Applicability of Prevailing Wage

A solar project is generally subject to prevailing wage if:

A. It is located on agency property; and

B. The agency will purchase 50% or more of the energy 
produced from the system or the system is primarily 
designed to reduce the agency’s energy costs.  

See Labor Code section 1720.6 



What are the current issues for 2018?

1. Status of federal tax credits

- Investment Tax Credit

2. CPUC issues

3. Impact of tariff on imported solar panels

- Increase in the cost of panels for most projects

4. Growing importance of energy storage



 2017 Best Best & Krieger LLP 2017 Best Best & Krieger LLP

Glen W. Price

Best Best & Krieger LLP
Riverside Office

Phone: (951) 686-1450
Email: glen.price@bbklaw.com

www.bbklaw.com


